PRECEDENTIAL
UNITED STATES COURT OF
APPEALS
FOR THE THIRD CIRCUIT

Nos: 02-1284/2035/2066/2133

OSCAR W. EGERVARY
V.

VIRGINIA YOUNG; JAMES
SCHULER;
FREDERICK P. ROONEY, ESQUIRE;
JAMES J BURKE, ESQUIRE;
JEFFREY C. NALLIN, ESQUIRE;
JOHN DOES ONE-TEN

VirginiaYoung,
James Schuler,
Appellantsin No. 02-1284 & 02-2066

OSCAR W. EGERVARY,
Appellantin No. 02-2035

V.

VIRGINIA YOUNG; JAMES
SCHULER;
FREDERICK P. ROONEY, ESQUIRE;
JAMES J BURKE, ESQUIRE;
JEFFREY C. NALLIN, ESQUIRE;
JOHN DOES ONE-TEN

OSCAR W. EGERVARY
V.

VIRGINIA YOUNG; JAMES
SCHULER;
FREDERICK P. ROONEY, ESQUIRE;
JAMES J BURKE, ESQUIRE;
JEFFREY C. NALLIN, ESQUIRE;
JOHN DOES ONE-TEN

Frederick P. Rooney, Esquire,
James J. Burke, Esquire,
Appellantsin No.
02-2133

Appeal from the United States District
Court
for the Eastern District of Pennsylvania
(D.C. Civil Action N0s.96-cv-03039)
District Judge: Honorable Thomas N.
O'Nseill, Jr.,

Argued on January 16, 2003

Before: ROTH, FUENTES and
ALDISERT, Circuit Judges

(Opinion filed: April 30, 2004)

Matthew M. Collette, Esquire (Argued)
Barbara L. Herwig, Esquire

Robert D. McCallum, Jr.,

Assistant Attorney General



Patrick L. Meehan

United States Attorney

United States Department Of Justice
Civil Division, Appellate Staff, Room
9008

601 D. Street, N.W.

Washington, DC 20530

James W. Gicking, Esquire (Argued)
Richard A. Kraemer, Esquire

Marshall, Dennehey & Warner, Coleman
& Goggin

1845 Walnut Street, 16™ Floor
Philadelphia, PA 19103

Deborah R. Popky, Esquire
Robert S. Tintner, Esquire
Fox Rothschild

2000 Market Street, 10" Floor
Philadelphia, PA 19103

Counsel  for  Appellants/Cross
Appellees

Gary L. Azorsky, Esquire (Argued)
Casey Preston, Esquire

Berger & Montague

1622 Locust Street

Philadelphia, PA 19103

Counsel  for Appellee/Cross-
Appellant

OPINION

ROTH, Circuit Judge:

This appeal in a Bivens' action
arose out of an internationd child custody
dispute. Aniko Kovacs, a citizen and
resident of Hungary, wanted to regain
custody of her son, Oscar Jonathan
Egervary (Oscar). The father, Oscar W.
Egervary (Egervary), had taken Oscar
from Hungary to Pennsylvania without
Kovacs permission. Frederick Rooney, a
private attorney acting at the request and
with the assistance of U.S. State
Department officials, agreed to represent
Kovacs in a proceeding to regain custody
of Oscar. Pursuant to the International
Child Abduction RemediesAct (ICARA),
42 U.S.C. § 11601, et seq., Rooney
presented a petition to a United States
District Judge at an ex parte hearing.
During this hearing, Rooney argued
successfully for the issuance of an order
permitting him to enlist the aid of local
law enforcement officials and U.S.
Marshals in seizing and removing Oscar
from the United States without notice to
Egervary. Itisnow dear that minimal due
processrequired noticeand an opportunity
to be heard. For that reason, the ex parte
order was unconstitutional insofar as it
permitted Oscar’'s removal from the
United States without providing Egervary
with either a pre- or post-deprivation
hearing.

As a result of his son’s removal,

Bivens v. Six Unknown N amed
Aqgents of the Federal Bureau of
Narcotics, 403 U.S. 388 (1971)




Oscar W. Egervary brought a Bivens
action to recover monetary damages from
Rooney as well as from his associate,
James Burke, his local counsel, Jeffrey
Nallin, and the two State Department
officials, Virginia Young and James
Schuler, who assisted Rooney in this
matter.? The District Court granted
summary judgment to Nallin but found
triable issues as to the other four
defendants. We granted permission to
appeal. Becausethe order entered by the
District Judge in the underlying ICARA
proceeding was a superseding cause of
Egervary’s injury, we conclude that
Egervary is unable to establish in this
Bivens suit that the actions of the
defendants in the custody proceeding
proximately caused his harm. Thus, we
will reverse the Didrict Court’s denial of
summary judgment to Rooney, Burke,
Y oung, and Schuler, andwewill affirmon
alternative grounds its grant of summary
judgment to Nallin.

|. Facts

Plaintiff Oscar W. Egervary is a
native of Hungary, who emigrated to the
United States in 1980 and became a
citizenin 1987. He became romantically
involved with fellow Hungarian Aniko
Kovacsin 1990 while shewas studyingin

2Adopting the terminology used by the
District Court, we will refer to Rooney,
Burke, and Nallin collectively as the
“Attorney Defendants,” and will identify
Y oung and Schuler as the “Federal
Defendants.”

the United States. They were married in
Hungary in 1991 and established their
residence in New Jersey. Their son,
Oscar, was born in New Jersey in July
1992.

In February 1993, Kovacs took
Oscar with her on a trip to Hungary.
Although they were scheduled to return to
the United States in early April, Kovacs
twice delayed the return trip and then
informed Egervary that neither she nor
Oscar would return at all. After attempts
to reconcile the relationship had failed,
Kovacssenta“farewell” |etter to Egervary
in September 1993, stating that she and
Oscar were moving to an undisclosed
location within Hungary. In December of
that year, Egervary went to Budapest and
located Kovacs and Oscar. Hetook Oscar
from Kovacs, against her will, and
returned with him to Monroe County,
Pennsylvania.

Kovacsinstituted|egal proceedings
in Hungary seeking Oscar’ sreturn. Asa
result, the Hungarian government
contacted the U.S. State Department in
order to obtain itsassistance. On or about
May 10, 1994, Young, a member of the
State Department’s Bureau of Consular
Affairs, asked Rooney to file an ICARA
petition on behalf of Kovacs. By hisown
admission, Rooney “was not extremely
well-versed ontheHague.” Nevertheless,
he agreed to represent Kovacs pro bono.
During the course of this representation,
Rooney was in regular contact with
officials at the State Department and
routinely recelved assistance from them.
The assistance provided by the Federa



Defendantsincluded, inter alia, providing
theAttorney Defendantswith (1) copiesof
Hungarian governmental and court
documents related to the case, as well as
model | CARA pleadings published by the
American Bar Association; (2)
information regarding Oscar’'s location;
and (3) advice on the proper preparation
of the ICARA pleadings. Rooney did not
have any direct contact with his client,
Kovacs.

The model pleadings Rooney
received from the Federal Defendants
contained three separate proposed orders,
al of which provided for an ex parte
proceeding prior to the seizure of the
child, followed by a post-deprivation
hearing at which the aleged parent-
kidnapper could be heard. Although
Rooney used the model pleadings as the
basis for his ICARA petition, he added a
fourth option that would permit law
enforcement officials to take Oscar “into
protective custody . . . and deliver him to
[Rooney] for immediate return to the
physica custody of [Kovacs].” Thus, the
fourth option did not provide for a post-
deprivation hearing.

The Attorney Defendantsfiled the
ICARA petition in the United States
District Court for the Middle District of
Pennsylvania on May 13, 1994. The
petition contained all four proposed
orders. In presenting the petition to the
District Court during the ex parte
proceeding, Rooney argued for the fourth
option, the one he had drafted himself and
the only one that did not call for ahearing
prior to Oscar’ s removal from the United

States.

No court reporter was present
during the ex parte proceedings so that no
transcript exists. However, both Rooney
and the judge were deposed in connection
with the Bivensaction, and both discussed
their recollection of what transpired.
Although Rooney and the judge agree on
most points, some discrepancies exist.

Specificaly, both generally agree
that the judge expressed reservationsasto
whether he had the authority to grant the
fourth option (i.e., whether hecould order
that the child be removed from the United
States without providing at least a post-
deprivation hearing for the father). In
view of thisdoubt, Rooney then called the
State Department from the judge's
chambers during a break in the
proceedings. Rooney spoke to Schuler
and asked him whether the judge had the
authority to issue such an order.
According to Rooney’s deposition
tesimony, Schuler said something to the
effect, “He's the judge. He can do
whatever he feelsis appropriate.” Based
on this representation from Schuler,
Rooney apparently told the judge that
Rooney believed thejudgedidin fact have
the legal authority to enter such an order.

The discrepancies between
Rooney’ sand the judge’ s accounts do not
involve any factual aspect of the custody
matter but only the legal limits of the
judge’s ability to act on the undisputed
facts. Thediscrepancies center around the
discusson of the ICARA pleadings and
the representations made by Rooney



regarding his relationship and contacts
with the State Department. With respect
to the ICARA pleadings, Rooney states
that he and the judge discussed dl four
aternatives and that the judge mentioned
that it was Friday and it might be difficult
to contact anyone from child protective
servicesto take custody of Oscar. Rooney
also statesthat hetold thejudgethat, if the
fourth option was granted, Rooney would
personally take Oscar to Hungary.
However, the District CourtinthisBivens
action has summarized the judge's
testimony as follows:  “Rooney: 1)
portrayed himself asrepresenting the State
Department; 2) stated that he was seeking
to have the Judge enforce a Hungarian
court order; 3) had aready made
arrangements to return the child to
Hungary that day; and 4) never suggested
any remedy that would require[the] Judge
... to conduct a hearing on the matter.”

In addition, the judge has stated
that, although the other three options (all
of which provided for an ex parte
proceeding before the seizure of the child
and then a post-deprivation hearing) were
contained in the papers, they were not
discussed by Rooney, who argued only for
the fourth option. The judge also stated
that he selected thefourth option based on
what he believed to be the State
Department’s representation, made
through Rooney, that he had the legal
authority to do so:

And as | say — maybe it's
too much trust, but you're
inclined to rely on the
expertise of a federal

department that purportedly
has expertise in that area
But | did havequalms about
it. 1 mean, | just didn’t sit
down and sign it. | said |
want you to get an
assurance that this is the
appropriate thing to do.

Despite these concerns, the judge
eventually entered an order selecting the
Fourth Option, directing law enforcement
officers to “take into protective custody
OSCAR JONATHAN EGERVARY and
deliver him to Pditioner’s agent for
immediate return to the physcal custody
of Petitioner” (hereinafter “the Order”).

Oncethe Order had been signed by
the judge, Rooney and Burke sought out
U.S. Marshals to execute it. Upon
arriving at the District Marshal’s office,
Rooney placed a cadl to the State
Department to notify them of what had
transpired. Rooney and Burke then
followed the Deputy Marshas to
Egervary’sresidence but did not enter the
home with them. When Oscar had been
removed from the residence, he was
placed in Rooney’'s car and driven to
Newark International Airport. According
to Burke's testimony, Rooney was in
constant contact with the State Department
both during the trip to the airport and
throughout the rest of the day.

During the trip to the airport,
Rooney also contacted Lori Mannicci, an
associate in his office, and asked her to
arrange for Oscar's return to Hungary.



This not only involved making the
necessary travel arrangements, but aso
obtaining permisson from the State
Department to remove Oscar from the
United States without a passport.
According to Mannicci’s testimony, she
does not remember either the name of the
person with whom she spoke or the
content of their conversation. However,
she does have handwritten notes from the
conversation that include Young's home
phone number. Once the passport waiver
was obtained, Rooney flew with Oscar to
Frankfurt, Germany. Kovacs met them
there, and Rooney turned over custody of
Oscar to her at that time.

Following Oscar’s removal from
the United States, Egervary filed amotion
for reconsideration of the Order. Egervary
subsequently withdrew this motion and
filed the Bivens action.

Il. Procedural History

Egervary filed his original
complant in the United States District
Court for Eastern District of Pennsylvania
on April 17, 1996. Pursuant to Bivens, he
seeks compensatory and punitive
damages, together with interest, attorney’s
fees, and costs from defendants Y oung,
Schuler, Rooney, Burke, Nallin, and John
Does Onethrough Ten (the John Does are
alleged to be agents or representatives of
the State Department). The complant
contained both (1) a substantive Bivens
claim alleging that the defendantsviolated
Egervary’ sFifth Amendment DueProcess
rights by taking custody of his sonwithout
a hearing, and (2) a conspiracy count.

The Federal Defendants filed a
motion to dismiss and to stay discovery.
On January 7, 1997, the District Court
stayed discovery but declined to rule on
the motion to dismiss because of concerns
asto whether venuewas appropriatein the
Eastern District of Pennsylvania. The
court therefore granted Egervary leave to
file a motion to trander the case to the
Middle District of Pennsylvania pursuant
to 28 U.S.C. § 1406(a) within 30 days,
noting that the court would grant the
Federal Defendants’ motion to dismiss if
Egervary failed do so.

Egervary timely moved to transfer.
On April 28, 1997, the case was
transferred to the Middle District and
assigned to the judge who had issued the
Order in the ICARA matter. However, it
soon became clear that that judge might be
called aswitness. Thus, al of the judges
intheMiddle District recused themselves,
and a District Judge from the District of
Delaware was designated to hear the case.

The Federal Defendants again
moved to dismiss the claims asserted
against them, and this motion was granted
by the new judge on August 17, 1998.
Following the dismissal of these
defendants, Egervary filed an unopposed
motionto havethe casetransferred back to
the Eastern District of Pennsylvania
pursuant to 28 U.S.C. § 1404. This
motion was granted and a new District
Judge was assigned to the case.

Onceback inthe Eastern District of
Pennsylvania, the Attorney Defendants



moved for summary judgment. They
asserted that there was no violation of
Egervary’s due process rights and that,
even if such aviolation had occurred, his
Bivens claim against them failed on
grounds of waiver, collateral attack, lack
of damages, and immunity.

The District Court denied the
motion on January 21, 2000, concluding
that minimal due process required that
Egervary be given either a pre- or post-
deprivation hearing. In the order
accompanying the January 21 Opinion, the
court gave the Attorney Defendants
twenty days to submit briefs explaining
why the court should not enter summary
judgment in favor of Egervary with
respect to the issue of liability. In reply,
the Attorney Defendants asserted that they
were not acting as federal agents and, in
the alternative, that their defense of good
faith precluded summary judgment.

Relying upon our decision in
Jordan v. Fox, Rothschild, O’'Brien &
Frankel, 20 F.3d 1250 (3d Cir. 1994), the
District Court’s August 15, 2000, opinion
focused on the Attorney Defendants
participationintheexecution of the Order.
The court concluded that Nallin was not
acting as a federal agent because he did
not participate in the execution of the
Order. However, because Rooney and
Burke did participate in the Order's
execution, the District Court ruled that
there was sufficient evidence for ajury to
find that they were acting as agents of the
federal government during the
commission of the acts which were at the
heart of the due process violation suffered

by Egervary. The court further held that,
pursuant to Jordan, Rooney and Burke
could assert a good faith defense to the
claims asserted by Egervary. Finally, the
court concluded that the issue of good
faith presented a jury question so that the
issue of liability could not be resolved at
the summary judgment stage.

Discovery continued and Rooney
and Burke were both deposed, with
Rooney’ stestimony revealing anumber of
facts not previously known to either
Egervary or the court. Specifically,
Rooney testified that:

1) defendant Young asked
Rooney to represent Kovacs
and sent him Hungarian
government documents
regarding the alleged
abduction and model
ICARA pleadings, 2) while
he was preparing the
ICARA petition he
consulted with the State
Department “a bunch of
times’; 3) someonefromthe
State Department had called
[the] Judge ['s] ... office
that morning to inform the
Court that a petition was
going to be filed; 4) he
spokewith Schuler whilehe
was in [the] Judge‘s] . . .
chambers in order to
confirm that the child could
be removed from
Egervary’s custody and
returned to Hungary without
a hearing; and 5) the State



Department arranged for a
waiver of the child's
passport so that he could be
removed immediately from
the country.

Based on this new evidence,
Egervary moved for leave to amend his
complaint to again include the Federal
Defendants, asserting that there was no
longer any basis for their dismissal from
the case. The District Court granted this
motion on March 6, 2001.

Egervary filed his amended
complant on March 23, 2001. The
Federal Defendants again moved to
dismissand, prior to receiving aruling on
this motion, also moved for summary
judgment based on their lack of personal
involvement in the actions giving rise to
Egervary’sclaim.

The District Court’s September 6,
2001, opinion reected the Federal
Defendants arguments and denied their
motion for summary judgment. A
subsequent order issued on January 17,
2002, denied the Federal Defendants
motions to dismiss and for summary
judgment for the reasons stated in the
September 6, 2001, Opinion

TheDistrict Court then certifiedthe
following orders for immediate appeal
pursuant to 28 U.S.C. § 1292(b): (1) the
January 17, 2002, Order denying the
Federal Defendants motions to dismiss
and for summary judgment; (2) the
January 21, 2000, Order denying the

Attorney Defendants’ motions for
summary judgment; (3) the August 15,
2000, Order granting summary judgment
as to Nallin and denying Egervary's
motion for summary judgment with
respect to the issue of liability; (4) the
March 6, 2001, Order granting Egervary
leave to file an amended complant
reasserting his claims against the Federal
Defendants; and (5) the March 23, 2001,
Order denying the Federa Defendants
motionfor recond deration of theMarch 6,
2001, Order.

On January 25, 2002, the Federal
Defendants appealed the District Court’s
January 17, 2002, Order denying their
motions to dismiss and for summary
judgment with respect to the issue of
qgualified immunity. Subsequently, on
January 28, they filed a petition for
permission to present additional issues on
appeal pursuant to 28 U.S.C. § 1292(b).
Egervary filed a similar petition the same
day, and the Attorney Defendants filed a
petition for permission to appeal three
dayslater. On March 6, 2002, the Clerk’s
Office consolidated thethree petitionsfor
permission to appeal and submitted them
for our review. On April 5, 2002, we
granted the petitions and each appeal was
then transferred to the General Docket.®

3Upon being transferred to the General
Docket, the Federal Defendants’ petition
for permission to appeal (C.A. No. 02-
8055) became C.A. No. 02-2066,
Egervary’s petition for permission to
appeal (C.A. No. 02-8006) became C.A.
No. 02-2035, and the Attorney



These three appeals were then
consolidated and submitted to us for
decision on the merits.

[11. Jurisdiction

Theseconsolidated appeal sinvolve
a cause of action brought to remedy
alleged constitutional violations pursuant
to the Supreme Court's decision in
Bivens. As such, the District Court
exercised subject matter jurisdiction over
this case pursuant to 28 U.S.C. § 1331.
We have jurisdiction over the Federal
Defendants' appeal of the District Court’s
decision regarding qualified immunity
pursuant to 28 U.S.C. § 1291. Our
jurisdiction over the remainder of the
issues certified for appeal is premised on
28 U.S.C. § 1292(Db).

“Asthetext of § 1292(b) indicates,
appellate jurisdiction applies to the order
certified to the court of appeals, and is not
tied to the particular question formulated
by the district court.” Pollicev. National
Tax Funding, L.P., 225 F.3d 379, 388 (3d
Cir. 2000) (citation and internal quotations
omitted). Thus, “[w]e may address ‘any
issue fairly included within the certified
order because it is the order that is
appealable, and not the controlling
guestion identified by the district court.’”
Id. (quoting Abdullah v. American
Airlines, Inc., 181 F.3d 363, 366 (3d Cir.
1999)); seeaso vy Club v. Edwards, 943
F.2d 270, 275 (3d Cir. 1991). Thisplainly

Defendants’ petition for permission to
appeal (C.A. No. 02-8007) became C.A.
No. 02-2133.

includesthethreshold question of whether
Egervary has established a prima facie
case under Bivens.

V. Standard of Review

Where, as here, “we have
jurisdiction to review an order rejecting
gualified immunity at the summary
judgment stage, our review of the order is
plenary.” Eddy v. Virgin IslandsWater &
Power Auth., 256 F.3d 204, 208 (3d Cir.
2001). We similarly exercise plenary
review over all other issues decided on
summary judgment. Chisolm v.
McManimon, 275 F.3d 315, 321 (3d Cir.
2001). Inso doing, we apply the sametest
applied by the District Court. 1d. Thus,
“[slJummary judgment is appropriate ‘if
the pleadings, depositions, answers to
interrogatories, and admissions on file,
together with the affidavits, if any, show
that there is no genuine issue as to any
material fact and that the moving party is
entitled to judgment as a matter of law.””
Id. (quoting Fed. R. Civ. P. 56(c)).

V. Discussion

Defendants raise a number of
defenses to the claims asserted against
them, including lack of venue, waiver,
absolute immunity, qudified immunity,
and good faith. However, we need not
reach any of these issues, as we conclude
that Egervary, by failing to demonstrate
proximate cause with respect to any
defendant, has failed to establish an



essentia element of hisclam.*

Webeginour analysiswith theself-
evident principle that, because Bivens
actions are simply the federal counterpart
to 8§ 1983 clams brought against state
officials, see Brownyv. Philip Morris, Inc.,
250 F.3d 789, 800 (3d Cir. 2001), and
because tort law causation analysis serves
asthebasisfor determining causationin §
1983 actions, seeHector v. Watt, 235 F.3d
154, 160 (3d Cir. 2001) (citing Hedges v.
Musco, 204 F.3d 109, 121 (3d Cir. 2000)),
tort law causation must govern our
analysis of thisBivensclaim. Thus, asin
any tort case, Egervary must demonstrate
that defendants actions were the
proximate cause of the harm he suffered.

Traditionally, in tort law,
“proximate cause” has been defined as a
person’s wrongful conduct which is a
substantial factor in bringing about harm
to another. See Restatement (Second) of
Torts § 431 (1965). However, an
intervening act of a third party, which
actively operatesto produce harmafter the
first person’s wrongful act has been
committed, is a superseding cause which
prevents thefirg person from being liable
for the harm which his antecedent
wrongful act was a substantia factor in

*Because the merits of the underlying
custody dispute are not before us, we
also need not address the complex
residency issues we have discussed in
Delvoyev. Lee, 329 F.3d 330 (3d Cir.
2003).
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bringing about. SeeRestatement (Second)
of Torts § 440-441 (1965).

This concept has been recognized
in cases such asthe one before us. Courts
have held that, under certain
circumstances, the actions of a judicial
officer may sever the chain of causation.
For example in Hoffman v. Halden, 268
F.2d 280 (9th Cir. 1959), overruled in part
on other grounds, Cohen v. Norris, 300
F.2d 24 (9th Cir. 1962), the plaintiff
alleged that the defendants had violated
his civil rights by wrongfully committing
him to a state mental institution. In
examining the proximate cause issue, the
court held that it was the order of the
court, not the preliminary steps taken to
obtain it, that was the proximate cause of
theinjury:

In aCivil Rights conspiracy
case, the injury and damage
must flow from the overt
acts. Where the gravamen
of the injury complained of
IS commitment to an
institution by court order,
this order of the court, right
or wrong, is ordinarily the
proximate cause of the
injury. Various preliminary
steps occur before the order
iIsmade. These preliminary
steps may range from such
mattersasfiling of petitions
to the various clerical and
procedural activities which
lead to the order. In the
ordinary case, the order is
made after a hearing in



court or after consideration
by the court of the
supporting documents and
evidence. Therefore, the
various preliminary steps
would not cause damage
unless they could be said to
be the proximate cause of
the injury. In the usual
case, the order of the court
would be the proximate
cause and the various
preliminary steps would be
remote causes of any injury
from imprisonment or
restraint _under the court
order.

268 F.2d at 296-97 (emphasis added).

Over time, the law in this area has
developed around the general principle
that the decision of an independent
intermediary “will only constitute an
intervening cause if the decision is
genuinely free from deception or
coercion.” Hector, 235 F.3d at 164 (citing
cases from the Second, Fifth, Seventh,
Eleventh, and D.C. Circuits) (Nygaard, J.,
concurring).

We had an opportunity to consider
this issue, albeit in a somewhat different
context, in Hector. There, the plantiff,
following the suppression of evidence
seized by Pennsylvania state troopersand
the dismissal of charges against him,
brought a 8 1983 action against the
troopersbased ontheir alleged viol ation of
his Fourth Amendment rights. See 235

11

F.3d at 155. Thetroopersasserted severa
defenses to these claims, including the
argument that the independent decisions
of the prosecutor and grand jury to indict
the plaintiff “were superceding or
intervening causes that broke the causal
connection between the Fourth
Amendment violation and Hector's
subsequent expenses in mounting a legal
defense.” 1d. at 160.

Although Judge Nygaard would
have reached the proximate causeissue in
Hector, see id. at 161-65 (Nygaard, J.,
concurring), the maority found it
unnecessary to do so in view of its
resol ution of the other argumentsraised by
the defendants, electing instead to leave a
morethorough analysisof our stancewith
respect to the relevant proximate cause
guestion for another day. Seeid. at 161.
Because the threshold inquiry into
proximate cause isoutcomedeterminative
in this case, we now accept the invitation
to delve deeper into this issue. In so
doing, we begin, as Judge Nygaard did in
Hector, with the Fifth Circuit Court of
Appeals decision in Hand v. Gary, 838
F.2d 1420 (5th Cir. 1988).

Hand involved allegations of
malicious prosecution against a deputy
sheriff. The Fifth Circuit Court of
Appeals, rejecting the plaintiff's claim,
held that “‘ even an officer who acted with
malice in procuring the warrant or the
indictment will not be liable if the facts
supporting the warrant or indictment are
put before an impartial intermediary such
as a magistrate or grand jury, for that
intermediary’s ‘independent’ decision




‘breaksthe causal chain’ and insulatesthe
initiating party.’” 1d. at 1427 (quoting
Smithv. Gonzales, 670 F.2d 522, 526 (5th
Cir. 1982)). However, as the Ninth
Circuit didinHoffman, the Fifth Circuitin
Hand cautioned that, in order for the chain
of causation to bebroken, theindependent
intermediary must be presented with all of
the facts;, “[alny misdirection . . . by
omisson or commission perpetuates the
taint of the original official behavior.” |1d.
at 1427-28. Applying this ruling to the
facts presented in Hector, Judge Nygaard
concluded that the chain of causation had
been broken and that the officers should
not be held liable for damages incurred
following the initial detention. See
Hector, 235 F.3d a 165 (Nygaard, J.,
concurring).

Egervary contends, however, that if
werulethat the ex parte Order constituted
a superseding cause, our decision would
run counter to the Supreme Court’'s
decisioninMalleyv. Briggs, 475U.S. 335
(1986). Malley was a 8§ 1983 action in
which plaintiffs clamed that a state
trooper, in applying for warrants to arrest
them, had violated their rights under the
Fourth and Fourteenth Amendments
because the complaint and supporting
affidavit failed to establish probable cause.
The District Court directed a verdict for
the trooper because the act of thejudgein
Issuing the arrest warrants had broken the
causal chain between the filing of the
complant and the arrests and because the
trooper wasentitled toimmunity under the
“objective reasonableness’ standard of
Harlow v. Fitzgerald, 457 U.S. 800
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(1982). The First Circuit Court of
Appeals reversed, holding that an officer
who seeks an arrest warrant by submitting
acomplaint and affidavit is not entitled to
immunity unless the officer has an
objectively reasonable basisfor believing
that the facts alleged in the affidavit are
sufficient to establish probable cause.
Briggsv. Malley, 748 F.2d 715 (1* Cir.1
1984). The Supreme Court granted
certiorari to review the First Circuit's
application of the “objective
reasonableness’ standard in the context of
the entitlement to immunity. Malley, 475
U.S. at 339. The causation issue was not
included in the grant of certiorari. After
determining that a policeman is not
entitled to absolute immunity for causing
an arrest warrant to be issued, Id. at 341-
42, the Court then concluded that qualified
immunity, with its *“objective
reasonableness’ standard, was sufficient
protection for an officer applying for a
warrant. Id. at 343-44. At this point, the
Court added a footnote, commenting in
dictum that Malley had not pressed the
break in the causal chain argument, which
the Court found to be “inconsistent with
our interpretation of § 1983,” adding:

As we stated in Monroe v.
Pape, 365 U.S. 167, 187...
(1961), 8§ 1983 “should be
read against the background
of tort liability that makes a
man responsible for the
natural consequences of his
actions.” Sincethecommon
law recognized the causal
link between thesubmisson



of a complant and an
ensuing arred, we read 8
1983 as recognizing the
same causal link.

Id. at 345 fn 7. This comment brings us
around full circle to traditiona tort
concepts of independent, intervening
cause. To theextent that the common law
recognized the causal link between a
complant and the ensuing arrest, it wasin
the situation where “misdirection” by
omission or commission perpetuated the
original wrongful behavior. See, e.q.,
Hand, 838 F.2d at 1428-29. If, however,
there had been an independent exercise of
judicial review, that judicial action was a
superseding cause that by its intervention
prevented the origina actor from being
liable for the harm. See Restatement of
Torts (Second) § 440 (1965) ; Hoffman,
268 F.2d at 296-97; Townes v. City of
New York, 176 F.3d 138, 147 (2d Cir.
1999). Thus, the cryptic referenceto the
commonlaw in Malley’ sfootnote 7 would
appear to preclude judicia action as a
superseding cause only in the situation in
which the information, submitted to the
judge, was deceptive.

Egervary also cites case law from
other circuits to argue that, because each
of the defendants allegedly participated in
one way or another in making
representations to the District Judge prior
to the execution of the Order, all of the
defendants should be held liable for the
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subsequent deprivation of his rights.®
These cited cases, however, are not
inconsigent with the conclusion we reach
above. The cited casesinclude Zahrey v.
Coffey, 221 F.3d 342, 353-54 (2d Cir.
2000) (holding that the chain of causation
was not broken where the prosecutor
allegedly fabricated evidence); Warner v.
Orange County Dep't of Probation, 115
F.3d 1068, 1072-73 (2d Cir. 1997)
(concluding that the neutral, advisory role
played by probation officersprevented the
chain of causation from being broken
where the sentencing judge adopted a
recommended sentence which violated a
criminal defendant’ scongtitutional rights);
Lanier v. Sdlas, 777 F.2d 321, 324-25
(5th Cir. 1985) (holding that a judge’'s
decision to commit plaintiff to a mental
health facility did not sever the chain of
causationwherethat decisonwasbasedin
part on a misepresentation made by
defendants).

°Egervary makes this argument in his
Rule 28(j) submission. Federal Rule of
Appellate Procedure 28(j) states, in
relevant part, that “[i]f pertinent and
significant authorities come to a party’s
attention after the party’s brief has been
filed — or after oral argument but before
decision — a party may promptly advise
the circuit clerk by letter, with a copy to
all other parties, setting forth the
citations.” Because Egervary’s
submission complies with the
requirements of this Rule, Rooney and
Burke’s motion to strike it will be
denied.



The purported misrepresentation
here, however, is a legal one and not an
inadequate or false representation of the
factual basis upon which the legal ruling
depended. In addition, although Rooney
and theother defendantsurged the District
Judge to conclude that he had the legal
authority under ICARA to enter the
requested order on an ex parte basis,® they

®We note that the District Judge
testified during his deposition that he
believes Rooney acted in good faith and
did not purposely midead him:

[Counsel]: Your Honor,
was it your belief that Mr.
Rooney was acting in the
good faith belief that no
hearing was required in this
situation to enforce that
order?

[Judge]: Yes. | wouldn't
expect him to trick me or
lie to me, you know, |
mean, he’ sresponsible — he
made a great impression,
he’ s aresponsible person.

[Counsel]: And you
believe that he had a good
faith belief in what he was
telling you?

[Judge]: That would be my
conclusion, yes.

Nealon Dep. at 67-68.
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also included the three constitutionaly
valid forms of order in the petition they
presented. Moreover, itisaxiomatic that,
In any given case, the responsibility for
determining the governing law and
procedures lies with the judge. Indeed,
this is a judge's primary responshility.
Thus, the cases cited by Egervary — most
of which involve instances in which
judicial officers applied the correct law
but nevertheless issued unconstitutional
orders or warrants as a result of being
misled in some way as to the relevant
facts’ — are inapplicable if, as here, the
judge failsin the primary judicial duty of
identifying the legd principles and
procedures which govern the dispute.

"The one exception to this statement is
the Second Circuit’s decision in Warner,
where the court concluded that, “[g]iven
the neutral advisory role of the probation
officer toward the court, it [wa]san
entirely natural consequence for ajudge
to adopt the [Probation Department’ s]
recommendations as to a therapy
provider without making an independent
investigation of the qualifications and
procedures of the recommended
provider. Such action by ajudgeis
neither abnormal nor unforeseen.” 115
F.3d at 1073 (citations and internal
guotations omitted). However, Warner is
readily distinguishable on this basis.
Although appearing in a partisan capacity
clearly does not relieve attorneys of their
ethical and professional obligations,
judges should “knowf[] that scrutiny is
warranted.” 1d. at 1072.



The issue presented here of a
legally erroneous courtruling isanal ogous
to that faced by the Second Circuit Court
of AppealsinTownes. There, theplaintiff
filed a § 1983 claim against New York
City and several of itspolice officers after
having been convicted of weapons- and
drug-related charges on the basis of
evidence obtained in violation of the
Fourth Amendment. In analyzing the
proximate cause issueon appeal, the court
concluded that, “as a matter of law, the
unconstitutional seizure and search of
Townes's person was not a proximate
cause of his conviction because of (at
least) one critical circumstance: the trial
court’s refusal to suppress the evidence,
which is an intervening and superseding
cause of Townes sconviction.” 176 F. 3d
at 146. Although it was clear to the court
that, “but for thedefendants’ unreasonable
seizure and search, Townes's handguns
and cocaine would have gone undetected
(at least for the time being), and he would
not have been convicted of the precise
offenses under these precise
circumstances,” it nevertheless concluded
that “the trial court’s failure to suppress
the evidence concerning Townes's own
criminal acts constituted a superseding
cause of Townes's conviction and
imprisonment.” 1d. at 147. Inso holding,
the court reasoned:

The state triad court, which
aone had the power to
suppress the improperly
obtained evidence, had
control over the ultimate
outcome of Townes's case.
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That court should have
recognized that the
defendants violated
Townes’s clearly
established Fourth
Amendment rights, and
should have suppressed the
evidence under the fruit of
the poisonous tree doctrine,
as the Appellae Divison
later ruled. The state tria
court’s exercise of
independent judgment in
deciding not to suppress the
evidence, though later ruled
to be erroneous, broke the
chan of causation for
purposes of § 1983 liability
for the plaintiff’ sconviction
and incarceration.

Id. See also Duncan v. Nelson, 466 F.2d
939, 942 (7th Cir. 1972) (affirming the
District Court’ sruling that aplaintiff may
not pursue acause of action against police
officers for unconstitutional conduct in
extracting his confession because the trid
court’ s failure to suppress the confession
amounted to a superseding cause of the
harm they suffered).

Thus, we see that the chain of
causation was broken in Towneswhen the
trial court committed an error of law
unrelated to the conduct of the defendant
police officers. We conclude that the
samegeneral principleappliesinthiscase.
Simply stated, because minima due
process required providing Egervary with



an opportunity to be heard prior to Oscar’ s
removal fromtheUnited States, thereisno
set of facts under which the Order issued
by the District Judge was proper. Indeed,
because the judge failed to properly
ascertain the relevant law and procedures
prior to issuing the Order — a
responsibility which washisand hisalone
— defendants’ arguments on the form of
order the judge should adopt are
insufficient to establish proximate
causation. No statement or omission by
defendants could possibly have made the
issuance of such an order appropriate.
Rather, the judge’ s execution of an order
permitting Oscar's removal from the
United Stateswithout either apre- or post-
deprivation hearing amounted to an error
of law for which the judge alone was
responsible.

To sum up, we adhere to the well-
settled principle that, in Situations in
which a judicial officer or other
independent intermediary applies the
correct governing law and procedures but
reaches an erroneous conclusion because
he or she is misled in some manner as to
the relevant facts, the causal chain is not
broken and liability may be imposed upon
those involved in making the
misrepresentationsor omissions. See, e.q.,
Hand, 838 F.2d at 1427-28; Hector, 235
F.3d at 164 (citing cases) (Nygaard, J.,
concurring). However, we draw a
distinction between that situation and the
facts as presented both here and in
Townes, where the actions of the
defendants, while clearly a cause of the
plaintiff’'s harm, do not create liability
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because of theintervention of independent
judicial review, a superseding cause. We
conclude that where, as here, the judicial
officer is provided with the appropriate
factsto adjudicatethe proceeding but fails
to properly apply the governing law and
procedures, such error must be held to be
asuperseding cause, breaking the chain of
causation for purposes of § 1983 and
Bivens liability. Cf. Sheppard v. E.W.
Scripps Co., 421 F.2d 555, 558 (6th Cir.
1970) (concluding that any deprivation of
a crimina defendant’s rights in a high
profile murder case was a result of the
manner in which the judge conducted the
trial, thusbreaking the chan of causation);
Whittington v. Johnston, 201 F.2d 810,
811-12 (5th Cir. 1953) (holding that
attorney-defendant’s role in instituting
commitment proceedings was not the
proximate cause of the due process
violation suffered by the plaintiff where
the presiding judge el ected not to provide
the plantiff with notice and an
opportunity to be heard).

Moreover, we regect Egervary's
argument that our decision in Jordan
requires that liability be imposed on
defendants for their alleged participation
in the execution of the Order after it had
been entered by the District Judge. Jordan
involved the execution of a confessed
judgment by private attorneys, without a
pre-deprivation hearing. See Jordan, 20
F.3dat 1264-67. Inthecase before us,
tothecontrary, the defendantsobtained an
order fromanindependent judicial officer.
Jordanisclearly distinguishable. Here, as
Egervary conceded at oral argument, none



of the post-hearing actions taken by
defendants violated the terms of the
District Judge's Order and none would
have been possible without the issuance
thereof. Thus, because the judge's
execution of theex parte Order superseded
any prior tortious conduct by defendants
and shrouded any subsequent actionswith
acloak of legitimacy, we find no basisfor
imposing Bivens ligbility on any of the
defendants.

This is not to say that we condone
behavior in which an attorney urges the
court to make an erroneous decison or
fails to properly investigate the facts or
governing law before presenting them to
the court. However, such actions or
omissons would neither excuse judges
from ther responsibility to correctly
ascertain the relevant law and procedures
nor would they create civil liability on the
part of othersfor errors of law committed
by judges.

Finally, we note that neither the
District Judge serror ingranting the Order
nor the defendants’ actionsin seeking and
executing it left Egervary without a
remedy in the underlying case. Egervary
initially filed amotion for reconsideration
of the ex parte Order. He could have
pursued thismotion, and, if it weredenied,
appealed the ruling. A reversal by this
Court thenwould have permitted Egervary
to enlist theaid of the State Department in
obtaining Oscar’'s return. He instead
chose to withdraw his motion for
reconsideration and pursue the Bivens
clam. Whileit wasclearly hisright to do
so, heisnow left with the consequences of
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that decision.
VI. Conclusion

For the reasons sated above, we
will reverse the Didrict Court’s denial of
summary judgment to Rooney, Burke,
Y oung, and Schuler, and remand this case
to the District Court with directions to
enter summary judgment in their favor.
The District Court’s grant of summary
judgment to Nallinwill beaffirmed onthe
alternative grounds discussed above.
Rooney and Burke's motion to strike
Egervary’s Rule 28(j) submission will be
denied.



